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(2) The information requested may be
obtained from another less burdensome
and more convenient source;

(3) The party requesting the informa-
tion has had ample opportunity to ob-
tain the information through other dis-
covery methods permitted under this
section; or

(4) The method or scope of discovery
requested by the party is unduly bur-
densome or expensive.

§604.39 Depositions.

(a) For good cause shown, the PO
may order that the testimony of a wit-
ness may be taken by deposition and
that the witness produce documentary
evidence in connection with such testi-
mony. Generally, an order to take the
deposition of a witness is entered only
if:

(1) The person whose deposition is to
be taken would be unavailable at the
hearing;

(2) The deposition is deemed nec-
essary to perpetuate the testimony of
the witness; or

(3) The taking of the deposition is
necessary to prevent undue and exces-
sive expense to a party and will not re-
sult in undue burden to other parties or
in undue delay.

(b) Any party to the hearing desiring
to take the deposition of a witness ac-
cording to the terms set out in this
subpart, shall file a motion with the
PO, with a copy of the motion served
on each party. The motion shall in-
clude:

(1) The name and residence of the
witness;

(2) The time and place for the taking
of the proposed deposition;

(3) The reasons why such deposition
should be taken; and

(4) A general description of the mat-
ters concerning which the witness will
be asked to testify.

(c) If good cause is shown in the mo-
tion, the PO in his or her discretion,
issues an order authorizing the deposi-
tion and specifying the name of the
witness to be deposed, the location and
time of the deposition and the general
scope and subject matter of the testi-
mony to be taken.

(d) Witnesses whose testimony is
taken by deposition shall be sworn or
shall affirm before any questions are
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put to them. Each question propounded
shall be recorded and the answers of
the witness transcribed verbatim. The
written transcript shall be subscribed
by the witness, unless the parties by
stipulation waive the signing, or the
witness is ill, cannot be found, or re-
fuses to sign. The reporter shall note
the reason for failure to sign.

§604.40 Public disclosure of evidence.

(a) Except as provided in this section,
the hearing shall be open to the public.

(b) The PO may order that any infor-
mation contained in the record be
withheld from public disclosure. Any
person may object to disclosure of in-
formation in the record by filing a
written motion to withhold specific in-
formation with the PO. The person
shall state specific grounds for non-
disclosure in the motion.

(c) The PO shall grant the motion to
withhold information from public dis-
closure if the PO determines that dis-
closure would be in violation of the
Privacy Act, would reveal trade secrets
or privileged or confidential commer-
cial or financial information, or is oth-
erwise prohibited by law.

§604.41 Standard of proof.

The PO shall issue a recommended
decision or shall rule in a party’s favor
only if the decision or ruling is sup-
ported by a preponderance of the evi-
dence.

§604.42 Burden of proof.

(a) The burden of proof of noncompli-
ance with this part, determination, or
agreement issued under the authority
of the Federal Transit Laws is on the
registered charter provider.

(b) Except as otherwise provided by
statute or rule, the proponent of a mo-
tion, request, or order has the burden
of proof.

§604.43 Offer of proof.

A party whose evidence has been ex-
cluded by a ruling of the PO, during a
hearing in which the respondent had an
opportunity to respond to the offer of
proof, may offer the evidence on the
record when filing an appeal.
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